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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
DANNY JOE GILLIHAN,
)
)
Defendant-Appellant.
)
______________________________)

NO. 46347-2018
ADA COUNTY NO. CR01-18-17887

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Danny Joe Gillihan pleaded guilty to felony operating a
motor vehicle while under the influence of alcohol (one felony conviction within fifteen years).
The district court imposed a unified sentence of ten years, with four years fixed. On appeal,
Mr. Gillihan asserts the district court abused its discretion when it imposed his sentence.

Statement of the Facts & Course of Proceedings
One day in April of 2018, Meridian Police Department officers responded to a report of a
drunk driver in the area of a restaurant on Eagle Road. (See Presentence Report (hereinafter,
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PSI), p.3.)1 The calling party reported three subjects had been drinking alcohol and acting
belligerent at the restaurant.

(See PSI, p.3.) The calling party saw one of the male subjects,

wearing a Seahawks shirt, enter a green pickup truck and drive south from the restaurant. (See
PSI, p.3.) The calling party followed the truck until it parked in a shopping mall parking lot,
along with the other two subjects in their respective vehicles. (See PSI, p.3.) With assistance
from the calling party, officers found the subjects walking into the mall and stopped them. (See
PSI, p.3.)
An officer contacted the male in the Seahawks shirt, Mr. Gillihan. (See PSI, p.3.)
Mr. Gillihan had glassy eyes and slurred speech, and the officer could smell alcohol on his
breath. (See PSI, p.3.) Mr. Gillihan stated he had two beers at the restaurant before arriving at
the mall. (See PSI, p.3.) He denied driving and stated his girlfriend, Jennifer Berlin, drove him
to the location. (See PSI, p.3.) The officer asked Ms. Berlin if she drove Mr. Gillihan to the
mall, and she replied she drove her white car and Mr. Gillihan drove his green pickup. (See PSI,
p.3.) Mr. Gillihan met the decision points for the administered field sobriety tests, and the
officer placed him under arrest for DUI. (See PSI, p.3.) Mr. Gillihan had the ignition key and
key fob for the green pickup in his pocket. (See PSI, p.3.) Later, at the police department,
Mr. Gillihan provided BrAC samples of .119/.113. (See PSI, p.3.) Mr. Gillihan also had an
indefinite suspended driver’s status for DUI. (See PSI, p.3.)
The State charged Mr. Gillihan by Information with operating a motor vehicle while
under the influence of alcohol (one felony conviction within fifteen years), felony, I.C. §§ 188004 and 18-8005(9). (R., pp.25-26.) Pursuant to a plea agreement, Mr. Gillihan agreed to
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All citations to “PSI” refer to the 274-page PDF version of the Presentence Report and
its attachments.
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plead guilty to the charge.

(See R., pp.39-49; Tr., p.6, Ls.13-15.)

The State agreed to

recommend the district court impose a unified sentence of ten years, with five years fixed; to not
file a Part II of the Information; and to recommend the sentence run concurrently with the
sentence in Canyon County No. CR-2011-1647 (hereinafter, the Canyon County case).2 (See
R., p.48; Tr., p.6, Ls.15-22.) Mr. Gillihan was free to recommend a lesser sentence. (See
R., p.49.) The district court accepted Mr. Gillihan’s guilty plea. (Tr., p.16, Ls.5-11.)
At the sentencing hearing, Mr. Gillihan recommended the district court impose a unified
sentence of ten years, with two years fixed, and retain jurisdiction, with the sentence to run
concurrently with the sentence in the Canyon County case. (See Tr., p.29, L.24 – p.30, L.4.)
The State recommended the district court impose a unified sentence of ten years, with five years
fixed, to run concurrently with the sentences for any other charges. (Tr., p.25, Ls.4-7.) The
district court imposed a unified sentence of ten years, with four years fixed. 3 (R., pp.54-57.)
Mr. Gillihan filed a Notice of Appeal timely from the district court’s Judgment of
Conviction & Order of Commitment.4 (R., pp.58-60.)
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In the Canyon County case, Mr. Gillihan had been convicted of felony driving under the
influence, and he was on parole in that case at the time of the incident at issue here. (See PSI,
pp.8-9.)
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The sentence in the Canyon County case was likewise a unified sentence of ten years, with four
years fixed. (See Tr., p.30, Ls.7-9.) Mr. Gillihan served four years in prison before his release
on parole. (See PSI, p.9.)
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Mr. Gillihan also filed an Idaho Criminal Rule 35 motion for a reduction of sentence, which the
district court denied. (Motion to Reduce Sentence I.C.R. 35(b) Motion for Leniency, Dec. 12,
2018; Order Denying Rule 35 Motion to Reduce Sentence, Jan. 2, 2019.) On appeal,
Mr. Gillihan does not challenge the district court’s denial of his Idaho Criminal Rule 35 motion.
3

ISSUE
Did the district court abuse its discretion when it imposed a unified sentence of ten years, with
four years fixed, upon Mr. Gillihan following his plea of guilty to operating a motor vehicle
while under the influence of alcohol?

ARGUMENT
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Ten Years,
With Four Years Fixed, Upon Mr. Gillihan Following His Plea Of Guilty To Operating A Motor
Vehicle While Under The Influence Of Alcohol
Mr. Gillihan asserts the district court abused its discretion when it imposed a unified
sentence of ten years, with four years fixed, upon him following his plea of guilty to operating a
motor vehicle while under the influence of alcohol. The district court should have instead
followed Mr. Gillihan’s recommendation by imposing a unified sentence of ten years, with two
years fixed, and retaining jurisdiction. (See Tr., p.29, L.24 – p.30, L.4.)
Where a defendant contends that the sentencing court imposed an excessively harsh
sentence, the appellate court will conduct an independent review of the record giving “due regard
to the nature of the offense, the character of the offender, and the protection of the public
interest.” State v. Strand, 137 Idaho 457, 460 (2002).
The Idaho Supreme Court has held that, “[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.” State v. Jackson, 130 Idaho 293, 294 (1997) (internal quotation marks omitted).
Mr. Gillihan does not assert that his sentence exceeds the statutory maximum. Accordingly, in
order to show an abuse of discretion, Mr. Gillihan must show that in light of the governing
criteria, the sentence was excessive considering any view of the facts. Id. The governing criteria
or objectives of criminal punishment are:

(1) protection of society; (2) deterrence of the

individual and the public generally; (3) the possibility of rehabilitation; and (4) punishment or
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retribution for wrongdoing.

Id.

An appellate court, “[w]hen reviewing the length of a

sentence . . . consider[s] the defendant’s entire sentence.” State v. Oliver, 144 Idaho 722, 726
(2007). The reviewing court will “presume that the fixed portion of the sentence will be the
defendant’s probable term of confinement.” Id.
Retained jurisdiction is designed “to allow the trial court additional time to evaluate the
defendant’s rehabilitation potential and suitability for probation.” State v. Chapel, 107 Idaho
193, 194 (Ct. App. 1984). “Probation is the ultimate objective sought by a defendant who asks a
court to retain jurisdiction.” Id. (citing State v. Toohill, 103 Idaho 565, 567 (Ct. App. 1982)).
Whether to place a defendant on probation is a choice “committed to the sound discretion of the
trial court.” Id. Because probation is at issue, the standard of review for a district court decision
on whether to retain jurisdiction is the “clear abuse of discretion” standard, with a focus on the
criteria set forth in I.C. § 19-2521. Id. “Refusal to retain jurisdiction will not be deemed a ‘clear
abuse of discretion’ if the trial court has sufficient information to determine that a suspended
sentence and probation would be inappropriate under I.C. § 19-2521.” Id.
Mr. Gillihan asserts his sentence is excessive considering any view of the facts, and there
is insufficient information in the record to determine that a suspended sentence and probation
would be inappropriate, because the district court did not adequately consider mitigating factors.
Specifically, the district court did not adequately consider Mr. Gillihan’s resolve to address his
substance abuse problems. Mr. Gillihan has had four prior DUI convictions, including one prior
felony DUI conviction. (See PSI, pp.4-9; Tr., p.30, Ls.5-7.) However, during the presentence
investigation he announced, “I will never drink again.” (See PSI, p.16.) He reported being sober
from 2011 until about two months before the instant offense in February of 2018, when he began
having health issues. (See PSI, p.16.) Mr. Gillihan also began self-medicating with marijuana
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around that time. (See PSI, p.16.) In January of 2018, he was hospitalized after being unable to
breathe while walking up stairs and having trouble with getting enough oxygen. (See PSI, p.15.)
Mr. Gillihan had been treated for prostate cancer in 2012, and he was afraid his cancer had
returned. (See PSI, p.15.) In the presentence investigation questionnaire, he stated, “I was very
emotional, I thought it may be cancer again, it scared me.” (PSI, p.4.) Doctors ran a series of
tests and gave him three blood transfusions, and everything came out well. (See PSI, p.15.) But
Mr. Gillihan’s alcohol consumption increased from a couple beers with dinner on the weekends,
to about four beers or three to four drinks. (See PSI, p.4.)
During the presentence investigation, Mr. Gillihan reported he believed a year of
treatment would help him to remain sober in the future. (See PSI, p.16.) At the sentencing
hearing, Mr. Gillihan’s counsel told the district court Mr. Gillihan’s “main problems are severe
substance use, being an alcoholic and thinking errors of getting behind the wheel of a vehicle and
driving, and that he has yet to fully be able to address those issues.” (Tr., p.31, Ls.20-24.) His
counsel thought “a period of retained jurisdiction would help us with that, Thinking for a Change
and CBISA. Although he is on parole, I think that those classes and that programming would be
beneficial.” (Tr., p.31, L.25 – p.32, L.4.) As Mr. Gillihan’s counsel indicated (see Tr., p.32,
Ls.10-11), Mr. Gillihan’s GAIN-I Recommendation and Referral Summary (GRRS)
recommended inpatient or residential treatment for him (PSI, pp.31-32).
Before the district court, Mr. Gillihan stated: “I want to address that I need some
treatment. I need some help. And when this last felony DUI happened, I wasn’t given any
opportunity at that, but I don’t want to minimize or justify the fact that this is wrong.” (Tr., p.36,
Ls.9-14.) He also stated, “I want to see myself living a sober life. And for the first time in my
life I see that happening right now and I’m so grateful for the four months that I’ve been in here
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to get my mind right to think about how I’ve affected my life,” as well as how he hurt his wife
and the rest of his family. (See Tr., p.36, L.19 – p.37, L.6.) Mr. Gillihan had been told “that I
can beg and plead for treatment. I’m here to do that right now. I want to ask for a rider. I want
to ask for a chance to be in treatment. And I don’t want to be back in prison, but I recognize
there’s consequences and I surely know that that’s what’s being pushed for here and looked at.”
(Tr., p.37, Ls.13-19.)
The district court also did not adequately consider the amount of support Mr. Gillihan has
from his family and friends. For example, Pastor Jackson Cramer at Mr. Gillihan’s church wrote
in a letter of support: “Danny is well liked and has earned the trust of many of the people in our
church. He has done painting, construction, and other odd jobs for number of them, including a
couple of projects for my daughter and her husband as well as for my co-pastor Rodd Ritchie.
Danny has proven to be a hard worker and does quality work.” (PSI, p.42.) Although “Danny
has clearly made some bad decisions regarding alcohol use,” Pastor Cramer believed “that with
intense alcohol rehabilitation therapy, Danny could return to being a valuable contributing
member of society.” (PSI, p.42.) Other members of Mr. Gillihan’s church also provided letters
of support. (PSI, pp.39, 41, 44.)
In a letter of support, Ms. Berlin wrote that she was Mr. Gillihan’s wife, and that “he is
an exceptional human being and he has a wonderful heart and has always been deeply involved
in his church . . . .” (PSI, p.46.) She wrote that Mr. Gillihan “will do anything for anybody and
has done everything that I’ve ever asked of him.” (PSI, p.46.) Caroline Berlin, Ms. Berlin’s
mother, also wrote a letter of support, stating: “Danny is a loving, polite and hard working man
with a wonderful sense of humor. Not once have I heard him be inappropriate or unkind to my
daughter and he has always treated me with respect.” (PSI, p.50.)
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Additionally, the district court did not give adequate consideration to Mr. Gillihan’s
remorse and acceptance of responsibility. In written comments to the district court, Mr. Gillihan
stated: “First I’d like to apologize to the court for being here. With this time that I’ve had to
process all of this, clearly I’ve made an extremely horrible choice to drink & drive. To drive at
all was—is against the rules. While on parole, I realize I put a lot of lives in jeopardy.” (PSI,
p.17.) Addressing the district court at the sentencing hearing, Mr. Gillihan also expressed
remorse: “I can’t tell you how sorry I am for being here. I feel very ashamed and embarrassed.
I’m sorry to the whole court. I understand the danger of these things. I get it.” (Tr., p.35, Ls.1923.)
Because the district court did not adequately consider the above mitigating factors,
Mr. Gillihan’s sentence is excessive considering any view of the facts, and there is insufficient
information in the record to determine that a suspended sentence and probation would be
inappropriate. Thus, the district court abused its discretion when it imposed a unified sentence of
ten years, with four years fixed. The district court should have instead followed Mr. Gillihan’s
recommendation by imposing a unified sentence of ten years, with two years fixed, and retaining
jurisdiction.
CONCLUSION
For the above reasons, Mr. Gillihan respectfully requests that this Court reduce his
sentence as it deems appropriate.
DATED this 15th day of January, 2019.

/s/ Ben P. McGreevy
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 15th day of January, 2019, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant

BPM/eas
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